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Liability of Landlord to Tenant for Personal Injuries Re- 
sulting from Failure to Perform Contract to Repair. — It is 
generally held that the tenant J cannot recover damages from the 
landlord for personal injuries resulting from the landlord's failure 
to perform his contract to repair the premises. 2 Recovery on the 
contract itself is denied on the ground that "a contract to repair does 
not contemplate that, as damages for the failure to keep it, any per- 
sonal injuries shall grow out of the defective condition of the prem- 
ises," the tenant's rights being, ( 1 ) to sue directly on the contract, 
and recover the difference between the rental value of the premises 
repaired and unrepaired, (2) to make the repairs himself, and re- 
cover the cost in an action for that purpose or upon a counterclaim 
in an action for the rent, or, (3) if the premises become untenant- 



We may include here members of the tenant's family and his serv- 
ants, who stand in the same relation as the tenant to the landlord, so 
far as tort liability is concerned. 

' Dustin v. Curtis, 74 N. H. 266, 67 Atl. 220, 11 L. R. A. (N. S.) 504; 
Tuttle v. Gilbert Mfg. Co.. 145 Mass. 169, 13 N. E. 465; Miller v. Ri- 
naldo, 21 Misc. 470. 47 N. Y. Supp. 636; Schick v. Fleischhauer, 26 App. 
Div. 210, 49 N. Y. Supp. 962; Van Tassell v. Read, 36 App. Div. 529, 55 
N. Y. Supp. 502; Golob v. Pasinsky, 72 App. Div. 176, 76 N. Y. Supp. 
388; Cuilhe v. Ackerman, 58 Misc. 538. 109 N. Y. Supp. 714; Davis v. 
Smith, 26 R. I. 129, 58 Atl. 630, 66 L. R. A. 478, 106 Am. St. Rep. 691; 
Brady v. Kline. 133 Mich. 422, 95 N. W. 557, 92 Am. St. Rep. 499; Miles 
v. Janvrin. 196 Mass. 431. 82 N. E. 708. 124 Am. St. Rep. 575. 
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able, to move out, and defend in an action for the rent as upon an 
eviction. 3 The tenant is also held to have no rights in tort, since 
the landlord owes him no duty except such as is created by the 
contract, and the mere failure to perform a promise cannot con- 
stitute a tort* On the other hand a few courts have held that the 
landlord owes the tenant an absolute duty to perform his contract, 
and is liable in tort, the contract being set up as inducement. 8 In 
still other jurisdictions recovery is allowed upon the theory that the 
landlord is liable in tort, but only after notice and failure to repair 
within a reasonable time, 6 and there seems to be a sound foundation 
for this holding. 

It is conceded that there is no duty resting upon the landlord in 
the absence of an agreement on his part to repair; on the other 
hand, it must likewise be admitted that the violation of a duty aris- 
ing out of contract may create a tort liability, the contract being, as it 
were, merely evidence of the assumption of the duty by the promisee, 
as in the law of master and servant. The duty, however, it is said, 
must be a "legal duty" — one imposed by law — and it is contended 
that in the case under consideration there is no such "legal duty." 7 
It is difficult to see why such a duty does not arise here. It was said 
by Sir Frederick Pollock that the law of torts is the technical work- 
ing out of a moral idea (viz, "Thou shalt do no hurt to thy neigh- 
bor"), rather than the systematic application of any distinct legal con- 
ception, 8 and he bases the law of negligence upon the failure of a per- 
son to order those things which it is his duty to control so as to avoid 
such risk to others as a man of common sense and competence would 
foresee. 9 Now it is not contended that the landlord, even when 
under covenant to repair, should be held liable where he has no 
knowledge of the defect in the premises, 10 or where the defect is 
one that would not ordinarily lead to an injury to the tenant, because 
in such cases there is no consciousness on his part of an obligation 



* Schick v. Fleischhauer, supra. 

* Schick v. Fleischhauer, supra; Dustin v. Curtis, supra; Tuttle v. Gil- 
bert Mfg. Co.. supra. 

' Barron v. Liedloff. 95 Minn. 474, 104 N. W. 289; Moore v. Steljes 
(C. C. A.), 69 Fed. 518: Stilwell v. South Louisville Land Co., 22 Ky. 
Law Rep. 785, 58 S. W. 696. 52 L. R. A. 325. And any other holding 
would render illogical the theory of numerous cases holding the land- 
lord liable to strangers for personal injuries resulting from his failure 
to perform his contract to repair, in order to avoid circuity of action. 
For if the strangers sued the lessee he would recover damages for the 
injury, while the lessee could recover from the lessor only the amount 
of the repairs. 

Marley v. Wheelwright. 172 Mass. 530; Thompson v. Clemens, 96 
Md. 196, 53 Atl. 919, 60 L. R. A. 580. See also, Collins v. Fillingham, 
129 Mo. App. 340, 108 S. W. 616. 

' Dustin v. Curtis, supra; Tuttle v. Gilbert Mfg. Co., supra. 

* Pollock. Torts 12. ° Pollock, Torts 10, 11. 

10 Such was the holding in the following cases, though the opinions 
indicate that the landlord would be held liable even in the absence of no- 
tice: Spillman v- Bannigan, 36 Hun (N. Y.) 174; Hamilton v. Feary, 8 
Ind. App. 615. 35 N. E. 48. 52 Am. St. Rep. 485; Shackford v. Coffin, 95 
Me. 69. 49 Atl. 57. 
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the violation of which may result in injury to another. But where 
the landlord has contracted to repair and knows of such defects on 
the premises as would render their use dangerous to the tenant, 11 
and he does not repair within a reasonable time after learning of the 
defect, the law should so construe his duty as to make him respon- 
sible for the resulting injury. 12 

It has been said that the failure on the part of the landlord to 
perform his contract cannot be a tort because this is a mere non- 
feasance. 13 The tendency, however, is to impose a liability for non- 
feasance similar to that for a mis-feasance, and it has been frequently 
so held. 14 The distinction between the two classes of wrongs is 
relative, for when one has assumed a duty so that its performance 
is relied upon, a failure to enter upon the duty would appear to be a 
mis-feasance no less than to carry out half of the obligation and 
leave the remainder untouched. It is held that if the landlord under 
promise to repair goes so far as actually to begin the repairs, his 
failure to make such repairs properly constitutes a mis-feasance, 
since the tenant has a right to expect ordinary care and skill. 15 It 
would seem, then, that the failure of the landlord actually to com- 
mence repairs under the contract would also constitute a mis-fea- 
sance, since the tenant has a like right to rely upon the performance 
of his promise. Moreover, in the cases where the failure to keep a 
promise has been held to be no tort, the circumstances have often 
been such that there was no reasonable probability of injury to either 

" It would seem that to allow the premises to become unsafe would, 
on notice, be a violation of the landlord's contract to repair, since prem- 
ises which are "unsafe" for use in the manner contemplated by the par- 
ties are also "out of repair." See Miles v. Janvrin, supra, where an 
agreement to "maintain premises in a safe condition," is said to impose 
an absolute duty, regardless of notice, the premises being considered 
within the control of the landlord, while an agreement "to repair," the 
premises being under the control of the tenant, imposes a duty only 
upon notice, and can give rise to no tort liability. In this connection 
it is only necessary to point out that the case does not hold that a 
defect rendering the premises "unsafe" is not, upon notice, a breach 
of the contract "to repair." 

a See the opinion in Thompson v. Clemens, supra, stating that al- 
though a mere breach of the contract is not sufficient to render the 
landlord liable in tort, he may be liable for such a breach after notice 
and a reasonable time within which to make the repairs. The principle 
stated above would seem to support, also, an action on the contract, 
that is, any damages to be reasonably anticipated after notice should 
be held to be within the contemplation of the parties, and this may or 
may not, according to the nature of the defect, include damages for 
personal injuries. 

a Tuttle v. Gilbert Mfg. Co., supra. 

" Pittsfield, etc., Co. v. Pittsfield Shoe Co., 71 N. H. 522, 53 Atl. 807; 
Missouri, etc., Ry. Co. v. Wood (Tex.), 68 S. W. 802; St. Louis, etc., 
Ry. Co. v. Wilson, 70 Ark. 136, 66 S. W. 661, 91 Am. St. Rep. 74. If 
the omission to repair or non-feasance involves the non-performance of 
a duty, then responsibility attaches. Lough v. Davis, 30 Wash. 204, 
70 Pac. 491. See also, 16 Harv. Law Rev. 135, 456. 

1S Shute v. Bills, 191 Mass. 433, 78 N. E. 96, 114 Am. St. Rep. 631. 
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person or property. Hence there was no consciousness of such an 
obligation as is present in the case under consideration. 16 

The statement has been made that if the tenant remains on the 
premises after they become defective his recovery is barred by con- 
tributory negligence. 17 This is true where the danger is so immi- 
nent that no prudent man would remain on the premises unrepaired, 
and also where the landlord refuses to make the repairs. 18 But 
where the danger is such that a man of ordinary intelligence would 
consider it avoidable by proper care without removing from the 
premises, and where the landlord, upon notice, signifies his intention 
to make the repairs, or perhaps where he expresses no intention on 
the subject, the tenant's remaining on the premises would not seem 
to bar recovery, for two reasons : First, the landlord should not be 
heard to plead in defense to his own breach of duty that the tenant 
accepted his assurance that the obligation would be met, and acted 
on that hypothesis ; secondly, the case would seem to be analogous 
to that where a promise by a master to repair a defective tool or ap- 
pliance destroys the effect of the servant's assumption of risk usually 
consequent upon his user of the tool or appliance with knowledge 
of the defect. Upon notice the landlord undertakes the specific duty 
of repairing that defect, and the question of assumption of risk by 
the tenant does not arise. 19 

A late authority on negligence, 20 after stating that the law on this 
question is in a state of transition, gives the true rule to be as fol- 
lows : Where there is a covenant on the part of the landlord to keep 
the premises in a safe and tenantable condition, and he has knowledge 
or notice of such defects as render the use of the premises in the 
manner contemplated by the lease dangerous to the tenant, and the 
tenant suffers personal injuries therefrom after a reasonable time 
for making the repairs, in the absence of contributory negligence the 
landlord is liable in an action of tort therefor, the covenant being 
set up as a matter of inducement. 



Rights of Adjoining Landowners in Percolating Waters. 

A review of the decisions relating to this subject reveals a woeful 
lack of harmony ; there is probably no branch of the law in which 
one will find greater inconsistency and diversity of judicial opinion. 

As to what are percolating waters, it may be said that in contem- 
plation of law all waters, whether surface or subterranean, are 
either flowing or percolating. In the latter class are placed all sub- 

o 1 '9 alveston ' etc - R y- Co - v - Hennigan, 33 Tex. Civ. App. 314, 76 
o. W. 452. 

" Schick v. Fleischhauer, supra. 

18 Hamilton v. Feary, supra. 

M Stilwell v. South Louisville Land Co., supra. See also, Neiriia v 
Lielouka, 32 Misc. 707, 65 N. Y. Supp. 500. 

M Shearman & Redfield, Negligence, 6 ed., § 708a. See also, 1 Thomp- 
son, Negligence, § 1141. 
—5 



